INDEX TO VOLUME XXI. 


ACTION. 


1. If A. employs B. to work for him by the year at stip- 
ulated wages, and the contract is broken by A., B. has 
one of three remedies, viz: To wait till the expira- 
tion of the time, and sue for the whole amount; bring 
a quantum meruit for the time he worked; or bring 
his action at once for damages for a breach of con- 
tract. Britt vs. Hays, 


See Common Carriers 5. Agent 2. 
ACKNOWLEDGEMENT OF SERVICE. 


See Evidence 10. 
ADMINISTRATORS, EXECUTORS &c. 


1. Prior to 1839, administration might have been grant- 
ed in any county in the State, where there were bona 
notabilia belonging to the intestate. And it will be 
presumed in favor of such grant, that proof was made 
of assets in such county. Royston et al. vs. Royston, 


2. Notwithstanding an irregular, and even illegal sale 
by administrators, a party of full age may so ratify 
it by acquiescence as to make it binding and effectual. 
Beckham vs. Newton, 


3. A, married B., a widow with several minor children; 
by the consent and counsel of the brothers of his wife, 
A. received a negro girl, with the understanding that 
the debts of the former husband were to be paid, and 
the children raised and supported. One of these 
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brothers, many years thereafter administered on the 
estate of the first husband, and brought trover against 
A. for the negro and her increase. Held, that the ad- 
ministrator was bound to account with A, for the ex- 
pense of raising the negroes and children; that A. was 
entitled to retain, in his hands, his distributive share 
in right of his wife, of the estate, and that the 
Court of the county of his residence, had juris- 
diction of the case, especially, if the co-distributees 
who likewise lived there, were made co-defendants to 
the bill. Dorsett vs. Frith, . > ‘ . 245 


4. A will directed the executor to sell the residue of 
the estate, and divide the money thence arising, among 
six named persons. The executor deposited the part 
of the money coming to one of the six persons, an 
adult, ina bank, where it lay, without profit to the 
executor, for some years. This act of the executor 
was done under legal advice, and it had the sanction 
of the Court of Ordinary. 

Held, That the executor was not liable for interest 
on the money, while it lay in bank. Springer, ex’r. 
vs. Oliver adm’r., 


See Trustee’s Accounts. 


ADVERSE POSSESSION. 


1. A possession, that in its commencement is not ad- 
verse, becomes adverse, only when the holder, chang- 
ing his mind, intends it to become adverse, and 
knowledge of such, his change of mind, comes to the 


true owner. Lawson et al.,adm’r, vs. Cunningham, 
adm’r, ‘ ‘ ‘ ‘ 


2. The resurvey of tract of land, or entering, for the pur- 
pose of making a survey, is not evidence to support 
an adverse possession. Dillon vs. Mattoz, , 


See Ejectment 
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AGENT. 


1. Bank agent to collect money bound to respond in- 
stanter. Merchant’s Bank of Macon vs. Rawls et al. 
adm’r, 


2, Such agent collecting money in distinct cases against 
the same individual, although he gives a single re- 
ceipt for moneys collected, is liableto an action by 
the Bank in each case. The consolidation of the 
whole amount in his receipt to the debtor, does not 
constitute a contract with the Bank. The manner of 
his receipting does not change the nature of his lia- 
bility. bid. 


APPEAL. 


1. Administrators may appeal without giving bond; and 
circumstances, such as stating the case and leav- 
ing a blank to be filled up with a bond by the clerk, 
the transfer of the case to the appeal docket, and there 
being no complaint that costs have not been paid, 
tending to show the manifest intention to appeal, are 
a sufficient appeal. Merchant’s Bank of Macon vs. 
Rawls, et al. adm’r, 


2, Where there are three parties to a case, and the 
rights and liabilities of each are dependant upon a 
proper adjustment of the whole litigation, an appeal 
from a general decree in the case takes up the entire 
litigation and all the parties to it. Smith et al. vs. 
Cooper, ex’rs. 


ARBITRATION AND AWARD. 


1. A submission of a cause periding in Court, made by 
consent of parties-to A. B. and C. “The unanimous 
award of whom in writing or the award of A. oreither 
of the others, duly returned to the Court, to be made 
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the judgment thereof:” Held, that the award of A. 
and B., two of the referees, was sufficient. Cartledge 
and Wrfe vs. Cutliff and Wife, 


2. The death of one of the arbitrators, after the award 
is made, but before it is returned to the Court, will not 
Vitiate it. bid. 


3. Where the arbitrators are made the Judges both of 
the law and facts, their award will be valid, though 
against law :—aliter, where acase pending in Court 
is referred more to the arbitrators as Masters in Chan- 
cery than in any other capacity; in such case, the 
Court will not feel restrained from correcting an error 
of law, if one be made. bid. 


4, The administrator of John Rawls and a certain 
Bank entered into the following submission : 

“The undersigned have referred to the decision of H. 
and H., the matter of controversy growing out of the 
agreement of which the following is a copy, ‘We, the 
undersigned, do agree to take each ofus an equal part 
of all the stock of the Bank of Hawkinsville, which 
our agent, Joshua G. Moore, may purchase from Rob- 
ert Collins, or the Insurance Bank of Columbus, at the 
prices which he may agree upon, and to pay for the 
same as required by him. 

ERASTUS GRAVES 
H. H. TRAVER, 

J. G. MOORE, 
JOHN RAWLS,’ 

And John Rawls having died, one of the undersign- 
ed, as his administrator, has united in the reference of 
the question, of the obligation of the contract on the 
said estate he represents, inconjunction with the other 
party to this instrument, to arbitrament.” 

There were no parties to the submission, but the 
administrator and the bank. 
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Held, that, by this submission, the question, wheth- 
er the administrator was liable fo the bank under the 
contract, was referred to the arbitrators. Merchant’s 


Bank vs. Adm’rs, Rawls. ; 
ASSAULT WITH INTENT TO MURDER. 


1. The verdict of the jury finding prisoner guilty, when 
two persons embraced in the same indictment are 
charged with assault with intent to murder, and the 
circumstances of the case as proved on the trial, show 
that if death had ensued, the killing would have been 
murder, will be supported as warranted by the evi- 
idence. King vs. The State 


See Charge of the Court, 12. 


ASSIGNABLE INTERESTS, 


1. A contract by which P. leased from R. a lot of land 
for five years, covenanting to build a cabin, and clear 
twenty acres if he choose, and at the end of five years, 
to pay R. $100, for the land, and then title to be made 
by R. Held, that P’s interest was assignable, and that 
his assignee might compel specific perfurmance by R. 
on showing a compliance with the covenants to be 
performed by P. Robinson vs. Perry and Martin. 


See Lease. 


ASSIGNEE. 


1. To constitute one an assignee, the acceptance of as 
well as the appointment tothe trust is necessary. 
Bethune vs. Dougherty. 


ATTORNEY AT LAW. 


1. A note given by a client to an attorney at law, for 
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services to be rendered in asuit, is void though in the 
hands of an innocent transferree, if the attorney has 
failed to attend to the suit till judgment—being void by 
Act of 1831. Weedvs. Bond. ; : , 195 


2. An attorney at law is not competent to testify ina 
case in which he is emyloyed, if he come within the 
provisions of the act prohibiting attorneys from testi- 
fying in cases in which they are employed, without res- 
pect to the time at which he acquired a knowledge of 
the facts, by reason of his having been so employed. 
Merchants Bank of Macon, vs. Rawls et al adm’r. 289 


3. Facts communicated by a client to his attorney dur- 
ing the existence of the relation of attorney and client, 
cannot be given in evidence; but the attorney may 
be compelled to answer whether the party he repre- 
sents be fictitious. Martin vs. Anderson 


BAILMENT. 


1. If a negro is hired to work at a particular place, and 
the hirer removes him to a different place without the 
consent of the-owner, it is such a departure from the 
contract, as if a loss ensues, makes the hirer liable. 
Collins vs. Hutchins. 


See Common Carriers. 
BANK AND BANKING. 


1, The Planters & Mechanics bank of Columbus is- 
sued certificates of deposit, of one of which, the follow- 
ing is in substance, a copy : 

“John Peabody has deposited to the credit of D. Mc- 
Dougald, $6,325, which will be paid to his order on re- 
turn of this certificate, in current bank notes.” 

Held, that this certificate was issued in violation of the 
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second section of the act of 1837, to make penal the is- 
suing &c., of bank bills &c., payable in anything but 
gold and silver coin, and was, therefore, void. Dar- 
den vs. Bank’s et al. : : 

2. By the expiration of the charter of the Com- 
mercial Bank of Macon, the liability of the directors, 
under the eighth section, for the payment of bills is- 
sued in excess, became extinguished. Moultrie et al. 
vs. Hoge. 


BETTING. 
See Stukeholder. 
BIDDING. 
See Sheriffs’ Sale. 
BILLS OF EXCHANGE. 


1. The acceptor of a bill of exchange, and a drawer, 
residing in different counties, cannot, under the consti- 
tution, be sued in the same action ; but if bills of ex- 
change were held to be promissory notes, then the suit 
should be brought in the county of the acceptor’s resi- 
dence, who stands in the place of the maker. Vinson 
et al. vs. Platt and McKenzie. 


BOND FOR APPEARANCE, (construction of) 


i. Abond dated 3d. August 1855, and conditioned for 
the appearance of a party ata Court to be held on 
the fourth Monday in August next, is a bond for ap- 
pearance on the fourth Monday in August 1856. 
Wheeler et al.vs. The State. 
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BOND FOR TITLES. 


1. Do the words, “punctually pay,” in a bond for ti- 
tles, make it a forfeit bond? Quere? 
Hudson vs. Duke. 


2. Where the payments in a bond for titles are speci- 
fied, and the condition is, that the bond is to be void 
unless the payments are punctually made ; still, if the 
obligor is called upon within a reasonable time, 
and the purchase money tendered or offered to be paid 
and the vendor refuses either to receive the money or 
rescind the trade, he will be held to have elected to 
abide by the contract, and a Court of Equity will de- 
cree its execution. Jbid. 


3. A bond to convey land is not a title; but simply a 
contract to secure a title. Martin et al. vs. 


Wright. 


4, In actions on bonds for titles, the rule of damages is 
not the consideration paid for the land and interest. 


Ibid. 


BREACH OF CONTRACT. 


See Warranty, ction. 


BUILDING AND LOAN ASSOCIATION. 


1. The origin and history of Building and Loan Asso- 
ciations and their mode of operation. Bibb County 


Loan Association vs. Richards, 


2. Are their loans usurious apart from their charters ? 
Quere. Ibid. 
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3. An act of the Legislature incorporating a Building 
and Loan Association, by their Constitution and By- 
Laws, without the same being embodied in the act, 1s 
constitutional and valid. bid. 


4, If the charter of the Bibb County Loan Association 
be valid, and the proceedings against one of its mem- 
bers be in accordance therewith, it will be maintained 
and enforced by the Courts. bid. 


CA. SA, 


See Principal and Surety. 


CERTIFICATE OF PUBLIC OFFICERS. 


1. The certificate of a county Surveyer that a tract of 
Land had been surveyed and re-surveyed, is not ad- 
missible in evidence to prove possession. Dillon vs. 
Mattox, ‘ : ‘ ; - = 


2. Certificates of public officers cannot prove a fact: 
they can only authenticate papers and records attach- 
ed to their offices, Martin vs. Anderson, } . 301 


CERTIORARI. 


See Justice of the Peace. 
CHARGE OF THE COURT. 


1. The charge of the Court to the jury, must be consid- 
ered in reference to the evidence given on the trial, 
and if the evidence justify it, the charge will be sus- 
tained. King vs, The State, 


' 2, Two persons charged in one indictment with assault 
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with intent to murder, both using weapons which may 
produce death, it is no error for the Court to charge 
the jury on the trial of one of them, that if the prisoner 
was present participating in the affray and attempting 
to strike or inflict a blow, whether he struck or not, he 
was equally guilty with the person who struck the 
blow. bid. 


3. A charge not authorized by the evidence, ought not 
to be given on request of a party or hiscounsel. Col- 
lins vs. Hutchins, , : : ‘ . 270 


4. Charge of the Court to the jury that the “they must 
find for plaintiff,” is a strong expression of the opinion 
of the Court on the facts, and is error. Martin vs. 


Anderson, ; ; ; : ; . 301 


5. In an action for the price of a horse, the defendant 
pleaded a breach of the warranty of soundness of the 
horse, in the form of a plea of total failure of consid- 
eration, and also in the form of a plea of partial fail- 
ure of consideration. There was evidence that might 
be applicable to either plea. 

The charge of the Court was such as to exclude the 
jury from the consideration of the plea of a partial fail- 
ure of consideration. 

Held, that the charge was erroneous. Skipper vs. 
Johnson, , . 310 


CLAIM. 


1. On the trial of a claim interposed on the levy of an 
execution issued on the foreclosure of a mortgage giv- 

en by one of the partners on his interest in the partner- 
ship, it is competent for the claimant, being a purchas- 

er for valuable consideration, to prove the insolvency 

of the partnership at the date of the mortgage. Shaw 

vs. McDonald, ; : : ; . 395 
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2. The declarations of a mortgagor that he has paid the 
mortgage, are inadmissible, as evidence, on the trial of 
a claim ofa part of the mortgaged property. bid. 


3. A bill filed by one partner against another and the 
answer thereto, are inadmissible to prove any fact, in 
a claim case, tending to sustain the title to property, 
the partnership had sold. Jbid. 


See Ejectment 1. 
COMMON CARRIER. 


i. A common carrier may, by special contract, limit his 
liability. Cooper et al. Exo’rs vs. Berryet al, . « 


2. And this contract may be an implied one or an ex- 
press one, Ibid. 


3. Usage is a fact which may be resorted to, to show 
that such a contract is to be implied. bid. 


4. If the contract between the shipper and the carrier 
be, that the carrier is to take from the river side one 
hundred bales of cotton or less,and is not to take more. 
than one hundred, and the carrier takes more than 
one hundred, he violates the contract and thereby in- 
curs a forfeiture of his right to carry even one hun- 
dred bales, or less; but if the contract be, that the car- 
rier is to take one hundred bales or less, in any event, 
then, if he take more than one hundred, he does not 
thereby forfeit his right to carry one hundred or less, 


Ibid. 


5. Shippers brought asswmpsit against carriers for los- 
ing the goods. The facts were such, that it was a 
question whether the carriers got the goods otherwise 

VOL, xxi. 41. 
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than as trespassers. Held, that even if the carriers 
got the goods as trespassers, still the form of the‘action 
was no obstacle to a verdict against them, bid. 


CONFESSIONS. 


1. Whethersubsequent confessions, of themselves whol- 
ly unexceptionable, were made under previous influ- 
ences still operating on the mind, is a question of fact 
for the jury, and not of law for the Court. Pines vs. 
The State, , ; ‘ ; ‘ . 227 


2. Where illegal confessions are admitted, which, if 
believed, would serve to mitigate rather than to estab- 
lish the guilt of the prisoner, and the proof is full 
without them, itisno ground for grantinga new 
trial. bid. 


CONSTITUTIONAL LAW. 


7 1, The Act of 1804, prohibiting the Courts from enter- 
taining an affidavit of illegality to an execution pro- 
ceeding against a defaulting tax collector and his_ 
sureties, is not unconstitutional. Eve et al. vs. The 
State, 


2. The provision in the State Constitution requiring 
the title to land to be tried in the county where it lies, 
does not apply, when the title is only incidentally in- 
volved, and is not directly put in issue. Royston 
et ul. vs. Royston, 


CONTINUANCES. 
See Practice Superior Court, 1, 2, 4, 7. 
CONTRACTS. 


1. “Received from Conner & Taylor, of Macon, five 
hundred dollars as an advance on sundry bales of cot- 
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ton, to be delivered in their warehouse within thirty 
days. Macon, 11th January, 1851. 
(Signed,) VINCENT T. HART. 
Held, That this instrument is nothing more nor less 
than adue bill for money loaned. Hart vs. Conner & 
Taylor, 


2. A compromise, when made full and complete, puts 
an end to the subject matter of controversy, and the 
parties’ remedy is on the contract of compromise. 
Parker vs. Riley, 


See Lease, and Landlord and Tenant. 


CORPORATIONS. 


1. A grant to a municipal corporation, “to make, ordain 
and establish such by-laws, rules, regulations and or- 
dinances as shall appear to them requisite and neces- 
sary for the security, welfare and convenience of the 
city; and for preserving the health, peace and good 
government within the same”—does noi authorize the 
passage of an ordinance prescribing a different mode 
of trial and punishment of the same offence, and in 
addition thereto, to that provided by the State law. 
The Mayor and Aldermen of the city of Savannah vs. 
Hussey, . ° . R 


2, The Legislature cannot make a citizen, without his 
consent and against his will, the receiver of a broken 
corporation. Bethune vs. Dougherty, 


3. By the 10th section of the Act of 1833, the city of 
Macon was authorized to borrow $200,000, and to 
pledge the public funds and property, and the commons 
thereof, for the redemption of the debt; and also to 
purchase any real or personal estate for the use and 
benefit of the city. In September, 1838, the city sub- 
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scribed for five hundred shares of the stock of the 
Monroe Railroad and Banking Company; and in 1838, 
the Legislature passed another act, in which, after re- 
ferring to the fact of the previous loan which had been 
authorized, and that the same had already been _bor- 
rowed and invested in stocks for the purpose of inter- 
nal improvement, it gave power to contract another 
loan of like sum, and to pledge the Town commons 
and public property of the city forthe payment of the 


same, 

Held, that by these acts, the subscription to the stock 
of the Monroe Railroad and Banking Company, was, 
by necessary implication, recognized and ratified. 
Wynn vs. The City Council of Macon, 


See Banks and Banking, | and 2. 


COVENANTS. 


~ 


1. The Courts cannot impose obligations on parties not 
warranted by theircovenant. Roberts vs. Willink, . . 


See Lease. 


CRIMINAL PRACTICE. 


1. The defendant in a criminal case, is entitled to ap- 
pear and demand his trial, and have said demand put 
upon the Minutes, notwithstanding the forfeiture of 
his bond for non-appearance, provided there be a jury 
in the box, qualified to try the cause, when the de- 
mand is made. Hall vs. The State. 


2, It is not error, that the prisoner should be first call- 
ed on to answer whether he is ready for trial. King 
vs. The State. 


See also, Pines vs. The State. 
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$. The questions prescribed by statute to test the com- 
petency of jurors, to try a particular case, are the only 
questions proper to be asked them, but these ques- 
tions may be so varied in form as to enable jurors 
properly to understand them. Ibid. 


See also, Pines vs. The State. 


See Evidence. 3, 4, 5, 6. 


DEMURRER. 


1. The heirs of D. filed abill against H. alleging that H. 
was indebted to D. at the time of his death, and that 
D. left no creditors; and praying for an account of the 
debt. H. demurred to the bill, insisting that if liable at 
all, he was liable only to an administrator of D. 

Held, That this was not a sufficient ground of de- 


murrer. Drummond vs. Hardaway, 
See Equity Pleading and Practice, 11. 


DEVISE. 


DISCOVERY AT LAW. 


1. Whether a question is pertinent or not under the 
statutes to compel discoveries at law, must be deter- 
mined by a consideration of the evidence, the question 
is likely to elicit, with the issue to be tried. Roberts 
vs. Keaton, 


2. Whether the Statutes authorizing discoveries at law, 
have been so complied with asto entitle a party, seek- 
ing evidence, to an answer, the whole proceeding will 
be looked to: The interrogatories—the ‘issues to 


180 
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which the testimony is to be read—the affidavit of the 
party—the order of the Judge, and the notice to the 
adverse party. bid. 


DORMANT JUDGMENTS. 


1. The Act of 1823, does not extinguish a judgment, 
except as to its lien, and capability of enforcement ; it 
does not destroy it, as the evidence ofa debt. Wil- 
liams Admor. vs. Price, 


2. In the administration of assets, a dormant judgment 
is to be classed with “bonds and other obligations.” 
Ibid. 


3. A dormant judgment should not be paid by the 
representative of an estate until revived, or until the 
creditors and distributees and heirs have an opportuni- 
ty of contesting its validity. did. 


DOWER. 


1. A proper mode forthe widow to signify her elec- 
tion to take a child’s part, in lieu of dower, is to filea 
written declaration to that effect in the Court of Ordi- 
nary where administration has been granted upon the 
estate. Royston et al. vs. Royston, 


2. Dower is a favorite of the law, and neither the hus- 
band nor the Courts, can compel the wife to relinquish 
her right, inchoate though it may be, unless she is 
asking the aid of a Court. bid. 


EJECTMENT. 


1. When the identical title in ejectment, has been de- 
cided in a claim case between the same parties, it is an 
estoppel. Dickerson vs. Powell, , , ‘ 


161 
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2. The non-production of proof onthe part of the plain- 
tiff to support certain demises in the declaration, is not 
sufficient, of itself, to authorize the striking them from 
the declaration. Martin vs. Anderson, ; . $01 











3. Upon the death of one joint lessor, a recovery can 
be had in ejectment fora moiety of the§land at least, 
as wellas of the mesne profits. Bryan Admor. vs, 
Averett, 








4. In ejectment, where a trial is had after the death of 
one of the joint lessors and before it is known to coun- 
sel,on bringing the fact to the knowledge of the 
Court, a suggestion of the death may be made nune 
pro tunc, and thereupon the prevailing party is entitled 
to an amendatory order, vacating the judgment as to 
the deceased party, to perfect the record and cure the 
error. Ibid. 


















5. Where one of several plaintiffs in ejectment, conveys 
his interest in the premises during the pendency of 
the suit, the action may still proceed in his name, to 
recover the interest. Wood vs. McGuire’s children, . . 576 





6. The statute of Henry 8th, against the sale of pre- 
tended titles, has never been adopted in its stringency, 
by the Courts of this country, but in a modified form 
only, so as to allow the grantee of a deed made during 
adverse possession, to use the name of the grantor to 

protect or enforce his rights. bid. 








7. Where A by verbal agreement sells to B one half 
of a lot of land, B goes into possession and remains 
a few weeks, paying no part of the purchase money, 
and upon being sued jointly with A for the premises, 
surrenders up the possession to A and abandons im- 

mediately the occupancy : 
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Held, That the whole land as well as the mesne profits 
may be recovered of A. Jbid. 


EQUITY. 


1. There is equity enough in a bill to sustain it, which 
states an irregular sale, and acquiescence in it by the 
party whose interest is affected by it. Beckham vs. 
Newton, 


2. When there is a fund in Court,on which a judg- 
ment creditor can lay his hand without delay or ex- 
pense, a Court of equity, will not at the instance of 
other creditors holding junior mortgage liens, on the 
funds, force the judgment creditor to proceed with his 
judgment against property in the hands of third per- 

sons, when he.must encounter expense and delay. 

Behn §& Foster, vs. Young § Co., : , 207 





3. A Court of Equity will not lend its aid against a 
bona fide purchaser. bid. 



















4, When it is admitted that adebtor is utterly, hopeless- 
ly and irretrievably insolvent, and that the only means 
of obtaining payment is by the appropriation of his in- 
terest in a deceased ancestor’s estate, and that this 
remedy will be unavailing, unless the administrator 
is enjoined from settling with the debtor and paying 
over to him his distributee share: Chancery will in- 
terfere and grant an injunction, notwithstanding no 
judgment at law has been established. Lawson vs. 

Virgin, 





EQUITY PLEADING AND PRACTICE. 


1. Billis not multifarious, because it involves the inves- 
tigation of the affairs of two mercantile firms, if it be 
necessary to ajust final decree, that an account ofboth 
should be had. Burchard vs. Boyce. 














—~ | 
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2. When the interest of a deceased partner is involved 
in the case, his personal representative should be a 
party, but the bill may be amended for that purpose. 
Ibid. 








3. A bill was filed praying for an injunction and re- 
ceiver. The bill was answered. The complainant filed 
affidavits in support of his bill, and gave the defendant 
notice of them. On the hearing of the motion for 
granting the injunction and appointing the receiver, 
the complainant in further support of his bill, offered 
to read other affidavits, and of which he had given no 
notice to defendant, and also offered oral evidence, 
The Judge refused to receive either the affidavits, or 
the oral evidence. 

Held, That the decision ought not to be disturbed. 
Boyce vs. Burchard, 




















4, An averment in a bill that the surviving partner has 
been sued to insolvency, is equivalent to an allegation 
that the firm is insolvent, so as to entitle the credi- 
tor to go upon the estate of the deceased partner. 
Daniel Ezxor. et al. vs. Townsend Arnold §& Co., 







5. A plea ofassets belonging to a firm, so as to restrain 
the creditor from pursuing the individual estate of the 
deceased partner, must be signed and verified, and 
show affirmatively, that the firm effects are sufficient 
to pay the firm debt, bid. 









5. When an answer to a bill is sworn to out of the State, 
the oath should be administered by some one author- 
ized by the laws of Georgia or Act of Congress, 
Royston et al. vs. Royston. 








7. Adefendant answered the bill and moved to dissolve — 
the injunction. The Court overruled the motion. After- 





See eee 





~~ 
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wards defendant amended his answer by leave of the 
Court, without any terms being imposed upon him. 
Held, That he might again move to dissolve the in- 
junction on the foundation of the amended answer, 
notwithstanding the judgment in the first. Thomas 
vs. Horn, i - j 


8. When the bill states all that deeds mentioned in the 
bill could show, if exhibits of them had been annexed, 
against the granting of an injunction, it is no ob- 
jection to the granting ofthe injunction, that exhibits 
of them were not attached tothe bill. Behn and Fos- 
ter vs. Young et al. 


9. An affidavit administered in Florida, to a bill for an 
injunction, will not be noticed in the Courts of this 
State, without authentication. bid. 


10. When a bill contains any matter on which com- 
plainant, according tothe statements of the bill, is en- 
titled to relief, it cannot be dismissed for the want of 
equity. Hammett et al. vs. Christie, . 


11. In a suit in equity, against several persons, a de- 
murrer by a part of them may be heard and determin- 
ed before the others have been served with the bill. 
Thomas vs. Winter, et al. 


12. Where an order has been taken already by the 
complainants’ solicitor setting down the cause for 
trial at the next term, which is unexcepted to, it is too 
late for the defendants’ solicitor to move to dissolve an 
injunction previously granted, on account of the fail- 
ure of the complainants to speed their cause. Smith 
et al. vs. Cooper et al. Exor’s. 


13. It is usual to take the statements of counsel. made 
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in their place, as to the service of amendments, notices, 
interrogatories, &c.; still it is the right of the opposite 
party, to require the fact to be verified, if he see fit to 
do so. Smithvs. Cooper et al. Exors. ; , 359 







14, Ifcomplainant in equity goes to trial on bill and 
answer, and the answer does notsupport the allega- 
tions in his bill, he has no proof andcannot have a de- 

cree. Parker vs. Riley, . : . 427 








ESTATES TAIL, 






See, Wills, 3, 4, 5. 






EVIDENCE. 


37. Positive evidence should control and outweigh 
negative evidence. Brady vs. Little, .  . . 132 







2. Ifthe evidence in an issue tried by the Court, was 
sufficient to warrant the judgment, independent of il- 
legal evidence admitted, the judgment will not be 

disturbed. bid. 






3. If primary evidence is unattainable, secondary is 
admissible. Allen vs. The State, ‘ * 217 






4. It isnot in general necessary to prove the written 
appointments of public officers. Proof that a person 
acts asa public officer, is prma facie, sufficientto show 

that he is such officer. bid. 
















5. On indictments for assault with intent to murder, in 
order to enable the jury to judge of the intent, the ef- 
fects of the blow inflicted may be given in evidence, 

King vs. The State, 






6. It is too late to object to the evidence of a witness 
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taken on a criminal trial, after it has been read with- 
out objection. bid. 


7. A Presentment that has not been carried into judg- 
ment is not admissible against the party presented, as 
evidence to show him guilty of the offence charged in 
the presentment. Shaw vs. City Council of Macon, 


8. Proof by witnesses that they never knew or heard of 
a particular person is no proof of the non-existence or 
death of that person. Martin vs. Anderson, 


9. Ina case between an incorporated Bank and a 
stockholder, the books of the Bank are admissible as 
evidence for the Bank. Merchants Bank of Macon, 
vs. Administrators’ of Rawls, 


10. The defendants ina declaration signed the follow- 
ing words on the back of the declaration : 
“We acknowledge due and legal service of the within 
writ, and waive the necessity of copy of it, and ser- 
vice thereof by the Sherifi”” There was no process to 
the declaration. 

Held, That parol evidence was admissible to show 
that the defendants intended to include process, in the 
waiver, and left out the word process by mistake or 
ignorance. IJngramet al. vs. Little, 


11. Parol evidence, though not admissible to vary or 
contradict a writing, is admissible merely to explain 
a writing. Cooper et al. Exors vs. Berry et al. 


12, The sayings of a principal legatee under a will, 
though nota party to the record, admissible in evidence 
so as to effect his own interest only. Morris & Wife, 
vs. Stokes, ; ‘ ‘ : : 

13. Any acts, or declarations in connection with these 
acts, by the principal legatee, who procures the will 
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under which he claims, to be written, may be given 
in evidence as part ofthe res gestae. Ibid. 


14. Itis not competent to testify to the mere verbal 
statements of a party, unless the witness is certain as 
to the person from whom he heard them. Jbid. 


15. It is allowable to repeat an entire conversation, 
which occurred between the witness and a party, 
which consisted amongst other things, of distinct 
charges made by the witness, and which were silently 
acquiesced in or answered and justified. bid. 


16. While the bills, answers and exhibits, in an equity 
case, can prove nothing of themselves, as to what was 
adjudged between the parties, still they are admissible 
in evidence, as the foundation forthe decree; as with- 
out them the decree itself could establish nothing, and 
the whole may be offered together or consecutively. 
Young vs. Harrison. 


See Certificates of Public Officers. 
Claim, 2. 
EXCEPTIONS. 


1. Exceptions to a decision of the Inferior Court, 
should contain a full statement of the proceedings of 
the Court upon the matter excepted to. Justices of 
Inferior Court vs. Monroe, ‘ . 


FOREIGN LAWS. 
See Interest. 
GRANTS. 


1. A grant cannot be collaterally impeached and set 
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aside by proof, that it issued through mistake to the 
wrong person, Martin vs. Anderson. 


GUARDIAN OF LUNATIC. 


1. The guardian of a Lunatic may sue in his own 
name as guardian, to recover the possession of person- 
al property belonging to his ward, and which has been 
converted since his appointment. Field & Adams 


vs. Lucas, 


HIRE OF NEGROES. 
See Bailment. 


HUSBAND AND WIFE. 


1. Upon marriage, the real as well as the personal es- 
tate of the wife vests in the husband, and his occupan- 
cy of the land is evidence that he had reduced it to 
possession, even if that were necessary to the consum- 
mation ofhis right. Royston et al. vs. Royston, 


ILLEGAL CONTRACT. 


1. The Court will not sustain a case which must be 
supported through an illegal contract. ford vs. 
Burke, 


ILLEGALITY. 


1. The Courts are prohibited by the Tax Act of 1804 
to entertain an affidavit of illegality to an execution 
proceeding against a defaulting Tax Collector and his 
sureties. Eve et al. vs. The State, 


2, A party complaining of error must pay all costs that 
have accrued up to the time of filing his exceptions, 
and if he fail to do it, and the Clerk issue execution 


447 
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against him, although in the mean time he has obtain- 
ed a reversal of the judgment; he cannot arrest the 
execution by affidavit of re ty ahh of Court 
vs. Walker, d ‘ 


INSOLVENCY. 


1, In a suit on an endorsement by which the endorser 
“ only is to be liable when the maker is sued to insol- 
vency,” afi. fa. against the maker, with the return of 
“no property,” is prima facie evidence that the maker 
has been sned to insolvency. Lawson vs. Wright, 
adm’r, 


See Equity pleading and Practice 4. 
INJUNCTION. 


1, An injunction may be ordered at Chambers, out of 
the county of defendant’s residence. Burchard vs. 


Boyce, 


2. Noverror for the Chancellor to grant an injunction 
instantly, if in his judgment the justice of the case and 
the evidence require it; and his discretion will not be 
controlled by this Court when an urgent necessity ap- 
pears for granting it instanter. bid. 


3. A plaintiff in attachment was enjoined from selling 
the property attached. The levying officer, in his 
presence, sold a part of the property, he saying neither 
yea nor nay in the matter. Held, That he violated 
the injunction. Blood vs. Martin, 


4, Injunction dissolved when answer denies the equi- 
ty of the bill. Beckham vs. Newton, 


5. Itisa good ground to refuse an injunction, if the 
party against whom it is prayed, propose in the pres- 
ence of the Chancellor, to do all that a Court of Equity 
on the most favorable construction of complainant’s 
case, ought to decree for him, provided he complies 
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with his proposition. Behen & Foster vs. Young & 
Co., , , . . , . - 207 


6. When a party is restrained by injunction from the 
enforcement of an important right and he acquiesces by 
making no effort to get rid of it, the Court will not dis- 
miss the bill or dissolve the injunction because the 
complainants had been wanting in diligence, without 
previous notice to speed the cause. Baird et al. vs. 
Moses et al. : 


7. Billagainst two defendants: Their answers show 
that they have each an interest in the subject enjoined, 
and are so connected as to require that the answers of 
both should be considered on a motion to dissolve 
the injunction :—If the answers taken together sustain 
or tend to sustain the case made by the bill, the in- 
junction ought not to be dissolved. Hammitt et al. vs. 


Christie, 

8 Where there is no equity in a bill, or when the ans- 
wer denies the equity, if any, the injunction ought to 
be dissolved. Miller vs. Maddoz, R 


INTEREST. 


1. On contracts made in one State to be performed in 
another, if they bear interest, the law of the State 
where they are to be performed governs the rate of 


interest to be paid. Vinson et al.vs. Platt §& Mc- 


Kenzie, . 135 


See Trustees’ Accounts. 


JUDGMENT, ARREST OF. 


1. Nothing can be a ground for a motion in arrest of 
judgment, unless it be something that appears “upon 
the face of the record.” Brown vs. Lee, ' . 159 


2. Arrest of judgment not allowed, but for intrinsic de- 
fects in the record. Collins vs. Hutchins, ‘ . 270 
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JURISDICTION. 


1. To a bill praying relief against two parties as fraud- 
ulent confederates, one of whom resides in a different 
county from thatin which the bill is filed, the latter 
cannot object that he is not sued in the county in which 
he resides. Lawson et al. adm’rs, vs. Cunningham, 
adm’r, 


See Injunction, 1. 


JURY AND JURORS. 


1. A juror is competent, notwithstanding he mayhave . 


expressed an opinion as tothe subject matter of the 
litigation. Royston et al. vs. Royston, 


See Criminal Practice 3. 


JUSTICES OF THE PEACE. 


1. Justices of the Peace are not bound to give the law 
of a case, on trial before a jury in their Courts, in 
charge. Johnson vs. Nelms, 


2. Juries in Justices’ Courts are bound to render ver- 
dicts according to the rules of law and equity, appli- 
cable to the case before them, and if they violate 
these, their verdicts may be set aside. bid. 


LANDLORD AND TENANT. 


1. Where premises are let and certain repairs are to be 
done by the landlord before the tenant takes posses- 
sion, it is a condition precedent, which must be per- 
formed, otherwise no rent is recoverable if the occupa- 
tion is abandoned for want of these repairs; and the 
fact that the tenant went into possession before the 

VOL, XxI. 42. 
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662 INDEX. 






day stipulated, is no waiver of the repairs as a condi- 
tion precedent. Strohecker et al. vs. Barnes, - 430 





See Unliquidated Damages. 
LEASE. 























1. The assignee of a lease, stands in the place of the 
lessee, and. is entitled to all the benefits, and subject 
to all the liabilities of the covenants contained in the 
lease. Roberts vs. Willink, ; , : 2a 


LOST PAPERS, &C. 


1. The sixth section of the Judiciary Act of 1799, does 
not confer on the Superior and Inferior Courts, power 
to establish copies of lost wills, whether such wills 
have been admitted to probate or not. McDonaxp 
dissenting as to wills lost before probate, Perkins vs. 


Perkins, : , , : ; » & 


LUNACY. 


1. The inquisition of lunacy and the appointment of a 
guardian consequent thereon, is prima facie evidence 
only, and not conclusive against third persons, who 
were not partiesto it, Field § Adamsvs.Lucas,  . 447 


2. Mere irregularities committed under a writ de Juna- 
tico inguirendo, such as the report being made by 
thirteen men instead of twelve, will not vitiate the pro- 
ceeding, and the judgment thereon. bid. 


See Guardian of Lunatic. 
MACON, CITY OF. 


1. The Marshal of the city of Macon holds his office by 
law for twelve months. He therefore, does not hold it 
at the will of the city Council, although it be recited 
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in his official bond, that he does. Shaw vs. City 
Council of Macon, ‘ 


2, A failure by the Marshal of the City of Macon, to 
prosecute for offences committed in his presence, even 
although not notified to prosecute, is such a neglect of 
duty as makes him removable from office by the 
Mayor and Council. did. 


MANDAMUS. 
See Exceptions. 
MANUMISSION. 
See Slaves and free persons of color. 


MARITAL RIGHTS. 


See Hushand and Wife. 
MARSHALING ASSETS. 


1. A billto enjoin creditors and marshal assets, will not 
be sustained if the need for it was brought about by 
the executors’ neglect of duty. Furlow vs. Tillman, 


2, Equity may interpose on the application of an ad- 
ministrator, and enjoin suits of creditors,and by a de- 
cree adjust the rights of all, in cases of great compli- 
cation and difficulty; and when the intestate’s estate 
is involved in two partnerships, and the plea of plene 
administravit preter is pleaded, and the solvency 
of the estate doubtful, such a case is presented, 

3. Although the bill of the administrator may not be 
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as explicit as it should be, in respect to his diligence in - 


the administration, yet if enough appears to show that 
the difficulties attending the administration are not 
chargeable to him,a Court of Equity will come to his 
relief. Beers & Bogart vs. Strohecker, adm’r, 
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MARRIAGE SETTLEMENTS. 


1. Parties, though provided for in a marriage settlement, 
if they are not parties to it, nor heirs at law of parties 
to it, and are not embraced within the scope of the 
marriage consideration, cannot have it reformed in a 
Court of Chancery. Cook vs. Walker, 


MINUTES OF COURT. 


1. The Clerk’s minutes should show the entire pro- 
ceedings of the Court, and the Judge’s entries on the 
docket, showing how cases are disposed of, should be 
transferred to the minutes, when orders and verdicts, 
&c., do not show more fully the action of the Court. 
Brady, assignee, vs. Little, 


See New Trial, 5. 


MORTGAGES. 


1. A judgment of foreclosure of real estate, that the 
mortgagee do recover of the mortgagor so much (nam- 
ing the several sums) for his principal, interest and 
costs—that the equity of redemption in and to the 
mortgaged premises be forever barred and foreclosed, 
“and that such other proceedings be had as are point- 
ed out in the statute in such cases made and provid- 
ed,” is sufficient. Dickerson vs. Powell, 


2. In the case of a sale and conveyance of land, anda 
mortgage, taken at the same time, in return, to secure 
the payment of the purchase money, the deed and the 
mortgage are considered as parts of the same contract 
constituting-one act; and justice and policy equally 
require that no prior judgment against the mortgagor 
should intervene and attach upon the land, during the 
transitory seizin, to the prejudice of the mortgagee. 
Lumpkin, J. 
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A. sold and conveyed land to B. taking a mortgage 
to secure the payment of the purchase money. C. had 
a judgment against B. 

Held, that the land was liable to the mortgage be- 
fore it was to the judgment. Bennine, J. concurring. 
McDona_p, J. dissenting. Scott, Carhart § Co. vs. 
Warren & Spicer, : ‘ ; : . 408 


3. Ifa mortgagor die insolvent, and there is no admin- 
istration on his estate,and the equity of redemption has 
been sold, the mortgagee may proceed to foreclose, in 
equity, against such purchaser and his vendees, May 
& Stokes vs. Rawson et al. . “ . 461 


4. The purchasers of the equity of redemption, are au- 
thorized to defend against the mortgagor; and the 
heirs at law, not being parties, are not concluded by 
the proceeding. bid. 


See Priority of Liens. 


NEW TRIAL. 


1. New trial ordered because the verdict of the jury is 
contrary to evidence. Hook vs. Stovall, Dunn & Co. 69 


2. Rule Nisi for a new trial may be granted without 
notice to the opposite party, and in his absence, but the 
party applying for it is not entitled to it as a matter of 
right. The Court should look well into it and not 
grant it unless it thinks the grounds upon which it 
is moved require consideration. Powell, adm’r. vs. 
Howell, ‘ ‘ é ; 4 . 214 


3. Twenty days notice or service on the opposite party 
must be given or effected, unless notice be waived or 
the motion argued instanter by consent. Ibid. 


4. New grounds cannot ordinarily be added to motions 
for new trials. bid. 
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5. Brief of the evidence need not be entered on the 
minutes of the Court. Jdzd. 


6. If it does not appear, that a question was proposed 
to a witness and refused by the Court, it cannot be 
heard on a motion for a new trial in this court. King 
vs. The State. 


7. When the testimony seems equally balanced, a 
single witness deposing on each side, the Court will 
not grant a new trial because the verdict is contrary 
toevidence. It is for the jury alone to decide upon 
the credibility of the witnesses. Brooks vs. Smith, 


et al., 


8. If the verdict isnot supported by evidence a new trial 
will be granted. Field & Adams vs. Reid, 


9. Where a party might have given evidence at a pro’? 
er time, and he sees fit to withhold it, and take the 
chances of a verdict, it is no cause for a new trial, and 
it would be of mischievous tendency to grant a new 
trial, to give the party an opportunity of introducing 
the testimony after it is ascertained where the cause 
presses. Wright et al. vs. Central Railroad and Bank- 


ing Company, 


10. A new trial will be granted when the verdict is 


strongly and decidedly against evidence, especially if 


there is reason to apprehend that the jury may have 
tailed to make a proper application of the rule of law 
regulating the case to the testimony. Pace et al vs. 
Mealing, 


NOTICE TO PRODUCE PAPERS. 


See Practice Superior Court 6. 
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ORDINARY’S JURISDICTION. 


See Lost Papers §c., and Wills 1. 
PAROL CONTRACTS. 


1. Aparol agreement, absolute or conditional, to pay 
the debt of a third person, void. Johnson vs. Morris, 238 


PARTITION AND SALE OF REAL ESTATE. 


1. The law is reluctant to interfere with the rights of 
property, and properly so; it will not seize and ap- 
propriate it even to public use, without just compen- 
sation. This is going quite far enough. It should 
require a strong case, even of absolute necessity, to 
justify the Courts in going beyond this. Royston et 
al, vs. Royston, 


2. The act of 1837, will coerce recusant parties who 
are sui juris to comply with a decree for partition, 
but not feme coverts as to their rights of dower, and 
who are seeking no relief at the hands of the Court. 
Ibid. 


PARTNERS AND PARTNERSHIP PROPERTY. 


1, Although one of the partners in an insolvent partner- 
ship, mortgages his interest to one of his individual - 
creditors, a sale, bona fide made to pay a partnership 
debt, or for money applied to such purpose, will con- 
vey a good title against the mortgage. Shaw vs. Mc 
Donald, ; P , 


2, The Sheriff may levy on and sell the interest of a 
partner in partnership property. did. 


PAYMENTS BY SURETY AND ENDORSER. 
See Principal and Surety. 
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PHYSICIANS. 


1. A physician, who was practicing at the date of the 
Act of 1847, which revived the Act of 1825, to regu- 
late the licensing of physicians in this State, &c., is a 
qualified physician, and may collect his accounts for 
medical services. Newsom vs. Lindsey adm’r, 


PLEADING, 


See Charge of the Court, 4. 
See also, ction, Set-off. 
PRACTICE, SUPERIOR COURT. 


1, A party is not entitled to a continuance on the 
ground of surprise, who neglects to procure witnesses 
whom he knows to have been present at the time the 
act was committed for which he was indicted. King 
vs. The State, : ; ‘ ; ‘ 


2. To entitle a party to a continuance on the grounds 
that acommission to take depositions had not been 
returned, and that a party plaintiff had not answered 
interrogatories propounded to him, he must in the first 
case show due diligence in obtaining a commission 
and forwarding the interrogatories for execution ; and 
in the last, that he had complied -with the statutes to 
compel discoveries at law. Martin vs. Anderson, . 


3. When a rule nisi for new trial is submitted to the 
Judge by consent that he shall return his decision to 
the clerk, within twenty days, to be entered as the 
judgment of the Court, as of the Term when the 
motion was made; it is good notwithstanding it is not 
received until after the twenty days have expired. 
Pace et al. vs. Mealing, 


4, Where the continuances of the party have been ex- 
hausted, it is at the discretion of the Court whether it 
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will grant a further continuance at its own instance, 
having a due regard to the proper administration of 
justice. Wood vs. McGuire’s Children, 


5. It is too late to object to the want of service of in-° 
terrogatories, after the trial has commenced, where the 
interrogatories have been in office for several years, 
and have been read without objection on two former 
trials. bid. 


6. Papers are produced under notice, when directed to 
parties or their counsel; when in the possession of 
others, they must be reached by a subpena duces te- 
cum. Ibid. 


7. By the 7th section of the Act of January 1852, it is 
provided. “That when any cause shall be sent back 
to the Superior Courts by the Supreme Court, the same 
shall be in order for trial at the first Term of the said 
Superior Court next after the decision of the said Su- 
preme Court. And when either party may have ex- 
hausted their continuances on the appeal, the said Su- 
perior Courts shall have-full power and authority to 
grant one continuance to said party, as the ends of 
justice may require.” 

Held, that the party is entitled to one continuance 
only, under the Act. Young vs. Harrison. 


See Appeal, 2. 
PRACTICE, SUPREME COURT. 


1. To a bill brought in Baker county, a demurrer was 
filed, which, by consent of parties was argued before 
the Judge in Dougherty courty. The judgment was 
rendered in the county of Dougherty, the Judge di- 
rected the clerk of the Superior Court of that county to 
transmit the decree, together with all the papers in the 
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case to the clerk of Baker Superior Court, and that 
the order be entered on the minutes of Baker Superior 
Court. 

Held, That the writ of error should be sued out 
from Baker county, and the record transmitted to this 
Court by the Clerk of that county, and not of Dough- 
erty. Ezx’rs of Rowell et al. vs. Ex’rs of Neves, 


2. Questions that have been directly made and solemn- 
ly adjudicated by this Court, between the same parties, 
cannot be brought up on another writ of error for re- 
viewal. Young vs. Harrison, 


See Illegality, 2. Writ of Error. 
PRINCIPAL AND SURETY. 


1. The principal and sureties in a promissory note were 
sued jointly and judgment went against them jointly. 
The sureties paid off the fi. fa. and an entry to that ef- 
fect was made thereon: Held, That the sureties had 
no right to return the fi. fa., and sue out a ca. sa., and 
arrest the principal thereon. Elam vs. Rawson et al. 


2. Pending suit against a principal and endorser joint- 
ly, the endorser paid the note: Held, that this pay- 
ment was a bar to the further prosecution of the suit, 
even for the benefit of the endorser. Griffin vs. 
Thomas et al. 


PRIORITY OF LIENS. 


1, A Deed of Trust being taken on a variety of proper- 
ty, to secure the payment of a bond debt, and a por- 
tion thereof having been sold to satisfy a judgment at 
law, under notice at the time, that it was sold subject 
to the trust lien; and the Trustee having proceeded 
afterwards to resell the property so purchased, without 
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exhausting first that which remained undisposed of in 
the hands of the debtor: 
Held, 1. That the whole of the property included in 
the Trust Deed is to be regarded as subject to the 
amount of money due upon the bond debt. 2. That 
if the property sold brought what it was fairly worth, 
then it should not be disturbed until the balance 
of the property embraced in the Trust Deed be 
sold. 3. Then should there still be a deficiency, the. 
property first sold must make up the difference. 4. If 
the property sold would, at its fair worth, to be ascer- 
tained at the time of sale, in addition to what has al- 
ready been paid for it, extinguish the bond debt, then 
it shall bear the whole burthen of discharging that in- 
debtedness. 5. If however, at its fair worth, it would 
fall short of satisfying the outstanding incumbrance, 
then the property unsold should contribute its pro-rata 
proportion of said lien. Semmes et al. vs. Moses et al. 439 
















See Mortgages, 2. 


PROCESS. 











1. The Act of 1840 Cobb’s Dig. 473, which requires 
that where the Sheriff is interested, the process 
shall be directed to the Coroner of the county in which 
the Sheriff may reside, “and to the Sheriff’s of the ad- 
joining counties,” is directory and for the benefit ofthe 

plaintiff Rutherfordvs. Dizon Admor, , ‘ 383 








2. Where process is directed to the Coroner, without 
the words, “and to the Sheriffs of the adjoining coun- 
ties,” and is served by the Coroner, such service is 
good. Ibid. 








See Evidence, 10. 
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RAIL ROADS. 


1. The fifth section of the Act of 1847, “to define the 
liabilities of the several Rail Road Companies of this 
State, for injury to, or destruction of live stock, or oth- 
er property,” &c., is repealed by the Act of 1854, “to 
define the liabilities of the several Rail Road Compan- 
ies of this State for injury to or destruction of live 
stock,” &c. Jones vs. The Central Railroad and Bank- 
ing Company, 


RECEIVER. 


1, When one partner in violation of his duty as part- 
ner, mismanages the partnership business, to the 
great detriment of the partnership, and is insolvent, the 
other partner is entitled to a dissolution, and to the 
appointment of a receiver. Boyce vs. Burchard, 


See Corporations, 2. 
REFORMING CONTRACTS. 


1. Equity will] not reform a contract on the ground of 
mistake, unless the allegations in the bill, are sufficient 
to show clearly that it was really by mistake, that the 
parties, one and all, entered into the contract. New- 
ell et al. vs. Stiles Ex’or. 


See Marriage Settlements. 
SLANDER. 


1. Tocall aman a rogue is not, per se, actionable. 
Ford vs. Johnson, 


SET-OFF. 


1, Although an account may have been pleaded as a 
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set-off in another suit between the same parties, if it be 
pleaded a second time, the defendant may prove it ; 
but as we have no special pleading, the plaintiff may 
reply, by proof, that it was pleaded and passed upon 
by the jury in said former case, and such evidence will 
be a good bar, unless the defendant, rejoining by proof, 
relieve it from the operation of the bar. Merchants 
Bank of Macon, vs. Rawls et al. 4dm’or. 


SHERIFF’S SALES. 


1. At a sherifi’s sale, A. bid one dollar, B. bid two dol- 
lars, A. bid three dollars, B. bid three dollars and a half; 
but the sheriff fraudulently refused to cry this bid, and 
knocked off the property to A, at three dollars. 

Held, That B. had the right to go into equity, and 
have the sale resumed at the2point of his bid. 
Duffey vs. Rutherford et al. 


SLAVES AND FREE PERSONS OF COLOR 


1. A manumission of slaves by will to take effect at 
the death of testator, and before their removal from the 
State, although they are directed to be sent to Liberia, 
or some free State, is void. Drane et al.vs. Beall, 


2. Principle and policy, not%to say positive law are op- 
posed to the whole scheme of emancipation, contem- 
plated by this will. did. 


3. Under the following clause in a will, viz: 

“I give and bequeath to W. S. my tract ofland known as 
the Harp place, containing three hundred and odd acres 
of land. And whereas also, I design this lot of land 
as a home for my said servant,Mariah, said tract so be- 
queathed to the said W. S. shall not be liable for the 
debts of the said W. S. until after the death of my 
said servant woman Marieh.” 
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Held, That W. S. took an absolute fee in the land, 
subject to the incumbrance of allowing the negro wo- 
man Mariah, to have a home on it, during her life, 
there being rothing to show any complicity on the 
part of said W. S. in any illegal purpose, touching the 
emancipation of said negro. bid. 


STAKEHOLDER. 


1, A mere stakeholder has no interest in, and is not ne- 
cessarily apprised of the nature of the contract under 


which he holdsthe money. lfordvs. Burke, 


2. If the contract is illegal, either party may disaffirm it 
and claim from the stakeholder his ceposit. did. 

3. A stakeholder is not a party to the wager, and he 
cannot set up its illegality in defence to a suit by a 


party for his deposit. did. 


4, A stakeholder cannot assume the position of a party 
to the wager, and defend for him, and call upon the 
Court to sustain a defence that would not be available 


to the party. bid. 


5. Itmay be considered now, as well established law, 
that a party to an illegal, or immoral, or criminal con- 
tract may recover back from a stakeholder, a deposit 


still in his hands. Jdid. 


STATUTE OF HENRY 8th, 32 Ch. 


See Ejectment -6. 


46 


SUMMARY PROCEEDINGS AGAINST JNTRUDERS, 


1. The legality of the possession of lands, &c., in pro- 
ceedings under the Act of 14th February, 1854, to 
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protect the owners of lands or tenements against in- 
truders, &c., depends on the legality of the original 
entry. Murdock vs. Miller, ‘ P - « 368 


TAX COLLECTOR AND RECEIVER. 


1. It is the duty of the Tax Collector, and notthe Re- 
ceiver to make the assessment both for State and coun- 
ty purposes, upon the Taxable property of the county. 
And an agreement by the Inferior Court, that this ser- 
vice shall be performed by the Receiver, is void, and 
will not be enforced against them. dams vs. The 


Justices, §c. . 206 


See Jilegality, 1. 
TRAVERSE. 


1, A traverse that merely denies the truth of the answer 
of a garnishee, is sufficient. Turner vs. Rosseau, . 240 


TRUSTEE’S ACCOUNTS. 


1. In a suit against a Trustee, appointed prior to the 
Act of 1847, (065 Dig. 336) and the pleadings and 
proof show that it is a case for simple interest only, 
the rule for calculating interest on balances in his 
hands is this—eight percent. upto the Ist January 
1846—seven per cent. for the next eight years there- 
after, and six per cent. compounded annually from 1st 
January, 1854, up to the finalsettlement. Cartledge 


and wife vs. Cutlhiff and wife, ‘ : 9 
UNLIQUIDATED DAMAGES. 
1, Cannot be pleaded by way of set off, either at'law, or 


in equity, unless there is some understanding between 
the parties express or implied, under which the defence 
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can be let in, or some special case made by the Bill, 
as the insolvency, non-residence of the plaintiff, &c., 
Bonaud vs. Sorrell. ; ‘ : . 108 


USURY. 


See Building and Loan Associations. 


VENDOR’S LIEN. 


See Mortgages, 3. 
WARRANTY, 


1. Where the vendor of a warranted article, sues for the 

price or value, it is competent in all cases, for the 
vendee to prove the breach of warranty, in reduction of 
the damages, and the sum to be recovered, will be 
reduced by so much as the article is diminished in 
value, by the non-compliance with the warranty. 


Wright vs. Findley. 59 


WILLS. 


1. The jurisdiction of the Ordinary in cases of probate, 
is restricted to the facts m of the execution of the will, 
except as to clauses emancipating slaves ; in all other 
cases, the questions of right arising out of wills, and 
their construction should be left to be contested and 
decided, in a court of Chancery. Drane et al. vs. 


Beall, 





21 


2. A testator by his will gives all his estate to his grand 
children, and directs it to be divided into nine equal 
shares, that being the number of his children, and 
divided between them; he directs that the parents 
of the grand children have the useand management of 
that portion of the estate given to their children, dur- 
ing the ife of the parent, and the profits to be used by 
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the parents for the support and education of his grand 
children, with the privilege of giving off a portion to 
the grand children as they marry or come of age, if 
the parent see.fit, otherwise to remain together until 
the death of the parent, and then to be equally divid- 
ed between the grand children share and share alike. 
Held, That the several families of grand children 
while minors, were entitled to a proper allowance, 
from the income of the property for their support as 
against judgment creditors of their parents. Held, 
further, that property bought with money coming from 
the estate of testator, constituted a part of the corpus 
of the trust estate and not liable to the debts of the 
parents. The Creditors of Hampton vs. Hampton, et 
al, The Creditors of Spicer vs. Spicer et al. . - 200 


3. By the fourth item of his will, testator says: “in 
case of no heir, I wish Nancy Claxton as executrix, to 
give to my nieces, S.C.,J. C.,and N. C.,children of Pope 
Claxton deceased, and the children of my brother Wil- 
liam Claxton, two thousand dollars to be equally divid- 
ed between them when she Nancy Claxton, my exec- 
utrix, thinks prudent,” &c., Held, 1st, That the words 
“in case of no heir,” meant offspring to, be begotten of 
Nancy Claxton, by the testator. 2, That the words of 
the will do not create an estate tail. 3. That the prop- 
erty being certain as well as the objects of the testator’s 
bounty, and the mode of disposition, the legacy is 
absolute, and twenty years having elapsed, it should 
be paid. Claxton et al. vs. Weeks et uz. . 265 


4. A bequest expressed in these words; “To my 
daughter Nancy Childers, I give and bequeath my 
negro girl Clarrissa, which property I give to Nancy 
Childers, the wife of John Childers, of this county, 
and at her death to the heirs of her body, with her in- 
crease,” vest an an absolute title in the first taker. 

Childers vs. Childers; ; , , ‘ 377 
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5. C. W.S. bequeaths to “C. an equal share of his estate 
with each of his other children for her own separate 
estate, and the same shall vest in and be held in trust 
by L. B. S. for the sole and separate use, benefit, estate 
and support of said C. and her children, for, and during 
her natural life, and at her death shall be equally di- 
vided between her children, share and share alike ; 
the same shall not be subject to the payment or satis- 
faction of any debt, contract or obligation of the hus- 
band she may hereafter intermarry.” C. marries and 

~ dies withoutshaving had a child. 

Held, That an absolute estate passed to C., no part of 
which was divested, and that her husband was entitled 
to it. Smith Ex’or. vs. Johnson, 


6. Awill may be established in part, and rejected in 
part ; good as to some parties and bad as to others. 
Morris and Wife, vs. Stokes. 

7. Incharging the jury as to the standard or thetisure of 
testamentary capacity it is not error in the Court to in- 
struct them. “That be the testator wise or unwise, 
yet he is capable of willing his property unless totally 
deprived of reason.” Nor is it wrong, in explaining 
the extent of the influence necessary to destroy a will, 
to tell the jury that it must amount to “fear and force.” 
Ibid. 


8. It is error in the Court, without qualification or ex- 
planation, to charge the jury that “if by acts of kind- 
ness, a guardian procures his ward to make a will in 
his favor, that will not vitiate it, That if he provided 
his ward with horses, money, jewelry and fine clothes, 
with a view to procure the testator to make a will in 
his favor, that will not amount to such undue influ- 
ence, as to vacate the will.” 


WITNESSES. 


1. Parties to the record and interested in the event of 
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the suit, are incompetent witnesses, never admitted 
but from the necessity of the case. Brady assignee 
vs. Little et al. ‘ . ° ‘ : 132 


2, The parties to a suit are not in general admissible 
as witnesses in their own favor. Field and Adams 

vs. Reid, ‘ ‘ . ‘ ‘ 

3. On the question, whether process was waived bythe 
defendant in a suit, the clerk is a competent witness 
for the plaintiffin the suit. Jngramet al.vs. Little. 420 


314 . 


WRIT OF ERROR. ® 


1, Under the Act of 1856, to simplify the method of car- 
rying cases to the Supreme Court, the certificate of 
the Judge should contain a mandate to the clerk to 
make out, certify and transmit to this Court,a com- 
plete copy of the record, otherwise it is not a writ of 
error in terms of that Statute. Hall vs. The State. 148 


See Practice Supreme Court, 1. 








